
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/22/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PACIFIC FINANCIAL CA LLC, et al. 
* TENTATIVE RULING: * 
 
The motion of defendants Pacific Financial (PacFin) and Boomershine for summary judgment or 

adjudication is granted only as to PacFin’s liability on the thirteenth cause of action.  It is 

denied in all other respects. 

 

Supplemental Briefing 

 

The Court thanks the attorneys for the supplemental briefs, which shed useful light on the 

questions previously posed.  The Court may not have been as clear as it intended in one 

respect, however:  It was inviting the parties to identify and elaborate on evidence already filed, 

arguments already made, and undisputed/disputed facts already cited, in the original motion 

papers.  It did not intend to invite either side to expand its arguments and factual assertions to 

include new matter – only to better explain what had already been presented.  This showed up, 

for example, in the recent ex parte order striking a supplemental declaration.  It also affects the 

Court’s reading of the supplemental briefs. 
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The Effective Conditions On the Release 

 

Except for the 13th cause of action, the only basis for defendants’ motion is their asserted 

affirmative defense of release.  They contend that all other causes of action in plaintiff’s first 

amended complaint (FAC) are squarely within the release that the parties negotiated and signed 

as part of a general settlement agreement in April 2016. 

 

The issue has narrowed somewhat as to the scope of the April release, and in particular the 

conditions on its effectiveness.  Plaintiff now states expressly that a release for a given party is 

conditioned only on the released party’s compliance with its obligations under the April 2016 

settlement agreement.  Either the Court seriously misunderstood plaintiff’s position previously, 

or this represents a retreat from the much broader position plaintiff took in its opposition brief, to 

the effect that even plaintiff’s own nonperformance of its duties under the settlement agreement 

would be sufficient to scuttle the releases that plaintiff was granting to defendants.  If this is a 

change of argument by plaintiff, the retreat is both prudent and welcome, as the Court had 

expressed its incredulity at what it thought was plaintiff’s broader argument. 

 

There still remains an open issue, however.  Plaintiff contends that for purposes of the release 

the parties grouped together in the release as “RH”, taken together, are a collective party in the 

sense of being one side of the transaction.  It thus still contends that for any one of the RH 

entities to be released, all RH entities must have performed their obligations under the 

settlement agreement.  This is not an obvious reading of the release language, and plaintiff 

offers no parol evidence in support of it.  However, the Court need not resolve this particular 

constructional detail at this juncture.  Under either side’s reading of the release, its effectiveness 

was dependent on PacFin/Boomershine, at least, having performed all of their duties under the 

settlement agreement.  As the Court will explain, it finds a triable fact issue on that point. 

 

Claims Outside the Release 

 

For similar reasons the Court need not decide two other areas on which it inquired, namely 

(a) whether it is true that all allegations of the FAC relate to events occurring prior to April 2016, 

and therefore potentially covered by the release; and (b) whether there is a triable fact issue as 

to whether plaintiff had actual or constructive knowledge of all the claims in the FAC.  Since the 

Court cannot find that PacFin/Boomershine have established to a summary-judgment standard 

that the release is effective to any extent, it need not decide whether there might be any claims 

falling outside the release for these reasons. 

 

The Release’s Application to Boomershine 

 

There is also an issue, raised by the Court, about the application of the release to Boomershine 

personally.  The issue was not raised by plaintiff, which now declines to comment on it.  It 

probably wouldn’t have come up at all, but for Boomershine’s aggressive argument that she 
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can’t be in breach of her obligations under the settlement agreement because, as a non-party to 

the agreement, she didn’t have any obligations.  That struck the Court as trying to have her cake 

and eat it too.  But while not formally abandoning the argument, Boomershine has at least 

stopped advocating it.  The Court is satisfied, from the text and the parol considerations pointed 

out by Boomershine, that the release was intended to settle the entire range of known disputes.  

That is, it was not intended to release the potential liabilities of only some, but not all, of the 

entities or persons involved in the controversy – for example, to release PacFin while not 

releasing Boomershine.  In any event, as Boomershine points out, as she is accused of having 

liability only because of her role with PacFin, she would likewise be personally off the hook if 

PacFin is off the hook. 

 

Performance of Pacific Financial and Boomershine 

Under the Settlement Agreement 

In his opposition brief, plaintiff identified its basis for contending that PacFin/Boomershine had 

not fully complied with their obligations under the settlement agreement:  “Not only, is it disputed 

that the Defendants failed to provide 29 SW with the necessary documents to transfer the 

properties as required by the April 2016 Agreement (Response to Separate Statement 95-97) 

but it is disputed that the Defendants were involved in the fabrication of the Pond sales contract 

(Response to Separate Statement ¶ 91).”  The Court, fearing it might have overlooked some 

other contention, asked if these four Separate Statement items (91 and 95-97) were plaintiff’s 

only such allegations of breach.  Although plaintiff’s supplemental brief seeks to discuss some 

additional factual points, it cites to no other such allegations in its opposition papers.  So that’s 

all the Court will look at on this point. 

 

Of these, ¶ 91 can be dismissed out of hand for this purpose.  It has to do with the allegation 

that a sales contract was forged, and PacFin/Boomershine were involved in forging it.  Plaintiff 

seeks to show a fact question as to whether it first learned of this forgery after the April 

settlement agreement.  But the alleged forgery itself was before the April settlement agreement.  

Assuming arguendo that plaintiff is right about when he learned of the forgery, therefore, this 

would at most establish his forgery claim as one not released by the release (because unknown 

at the time).  It would not constitute PacFin/Boomershine’s failure to perform their obligations 

under the April settlement agreement – and hence would not establish that the release as a 

whole is ineffective because of the performance condition. 

 

Turning to the other three items, we come to the real heart of the dispute on this motion.  

On page 3 of the settlement agreement, “RH” (which included PacFin) were to “provide any 

requested information … including but not limited to plans, permits, contractors’ contact 

information, and all other information and documentation essential to providing 29 SW the ability 

to immediately commence managing the renovation of these projects”.  Plaintiff contends that 

although PacFin/Boomershine delivered pdf versions of requested plans, they did not deliver the 

original stamped plans, which plaintiff says Eggiman had requested.  This is supported by 

Eggiman’s own declaration, ¶ 10: 
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Finally, as it relates to the documents required to complete funding of the 

Properties in order to comply with 29 SW’s duties under the April Agreement, 

between April 6, 2016 and June 1, 2016, I told Boomershine that the actual 

original and stamped plans for Alabama, Pond and Teresita were necessary.  

Although I told her this on multiple occasions she only provided me with PDF 

versions of the plans, which were insufficient to allow for the Properties to be 

transferred and the funding to be completed to prevent foreclosure. 

 

PacFin/Boomershine respond in several ways.  First, they note that PDF copies of the plans 

may still be stamped – they just aren’t the originals.  As far as the Court can find, however, there 

is no evidence squarely stating that PacFin/Boomershine did deliver stamped plans via pdf; 

there is only Boomershine’s April 29 e-mail stating that she was going to get stamped plans so 

she could provide them by pdf, apparently meaning in the future.  And for that matter, plaintiff’s 

evidence does not deny that the delivered pdf plans were stamped; Eggiman’s declaration 

states only that they weren’t originals. 

 

In its recent tentative ruling the Court asked: 

 

8.  On what basis should the Court construe the contract’s reference to “plans” as 

meaning stamped plans as opposed to plans in some other format, such as pdf?  Does 

either side offer any parol evidence as to what the parties meant by that term at the time 

of making the April 2016 Settlement Agreement? 

 

9.  Assuming there is no parol evidence as to what was meant in April 2016, it appears 

that the question then becomes whether stamped plans (a) were in fact requested, and 

(b) were “essential to providing 29 SW the ability to immediately commence managing 

the renovation”.  Are those disputed fact issues? 

 

Neither side identifies any parol evidence that would shed light on whether “plans” in the 

settlement agreement does or doesn’t mean “original stamped plans”.  Accordingly, as the 

Court commented, the key questions is whether such plans were requested, and whether they 

were essential. 

 

There is clearly a triable fact issue as to whether Eggiman actually requested original stamped 

plans.  His declaration states unequivocally that he did request them on several occasions.  

PacFin/Boomershine’s evidence does not speak directly to whether Eggiman did or didn’t make 

such a detailed request.  But even if Boomershine had squarely denied receiving such a 

request, that would simply constitute a triable conflict in the evidence. 

 

PacFin/Boomershine try to bridge this gap by pointing to e-mails, and the absence of e-mails.  It 

may be a legitimate factual argument, going to Eggiman’s credibility, that he can present no  

e-mail traffic in which he claims to have objected to the plans that were sent on the ground that 
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they weren’t originals – even in response to Boomershine’s April 29 e-mail in which she stated 

expressly that her intention was to provide only pdf copies of the stamped plans.  A doubt on 

Eggiman’s credibility, however, is not a basis on which the Court can grant summary judgment.  

The fact remains that, credible or not, Eggiman’s testimony that he did request originals is the 

only evidence squarely addressing the point now before the Court. 

 

PacFin/Boomershine also point to Eggiman’s e-mail of May 5, in which he stated that “we’re 

happy with our team and satisfied with the three SF projects so do not need your resources.”  

PacFin/Boomershine seek to read this as an admission that plaintiff had all the plans and 

other documents it needed.  That, however, is not the apparent meaning of what Eggiman said.  

It appears in context that he was not speaking about documents, but responding to 

Boomershine’s offer of personnel help. 

 

PacFin/Boomershine finally take on the point about whether stamped originals were “essential” 

to plaintiff’s ability to carry forward the projects.  They object to Eggiman’s ¶ 10 as improperly 

including expert opinion on that topic.  In the Court’s view, however, this is over-reading the 

contract language.  It does not strike the Court as a plausible reading of the contract to suppose 

that when one party is allowed to “request” plans and other information, that was intended to 

mean that the responding party could refuse to produce on the ground that it didn’t think the 

requested material was “essential”.  No doubt there was some outer limit of reasonability on how 

far plaintiff could go in demanding peripherally relevant material; but the provision of plans is not 

outside that limit – especially given Boomershine’s April 29 stated intention to obtain the 

documents Eggiman now says he requested.  The contract did not contemplate that 

PacFin/Boomershine could insist on expert testimony of “essentiality” before it was obligated to 

provide the requested documents. 

 

(The Court also notes the linguistic point that the word “essential” does not literally modify 

“plans”; it modifies “all other information and documentation”.  On the present briefs, however, 

both sides seem to accept the assumption that “plans” had to be “essential” – the question being 

who got to decide what plans were “essential”.) 

 

If it turns out at trial that Eggiman cannot articulate any credible basis on which original plans 

were genuinely essential to plaintiff’s ability to move forward, that will cast doubt both on 

whether provision of such plans was contemplated in the contract, and on whether Eggiman is 

telling the truth in saying he requested them in the first place.  That point, however, is not one on 

which summary judgment could be granted. 

 

The Thirteenth Cause of Action 

 

Finally, that leaves plaintiff’s thirteenth cause of action for alleged fraudulent transfer of 

Boomershine’s assets.  The Court inquired whether that claim is meaningfully made against 

PacFin as such, and plaintiff’s supplemental briefing essentially confirms that it is not.  
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Accordingly, the motion of PacFin (but not Boomershine) for summary adjudication on this 

cause of action is granted. 

 

Boomershine’s motion on this point, however, appears to be directed at the wrong target.  

Her moving papers speak only of the legitimacy of a 2012 transfer of her residence.  Plaintiff’s 

opposition, however, clarifies that it’s not attacking the 2012 transfer, but an alleged 2016 

transfer.  Boomershine’s moving papers simply do not address the latter.  Neither does she 

present anything that would warrant the Court overlooking the 2016 events, such as an 

interrogatory response in which plaintiff had limited its claim to 2012 or anything like that. 

 

Evidentiary Rulings 

 

PacFin/Boomershine’s objections to plaintiff’s evidence are all overruled, with the following 

exceptions: 

Eggiman Declaration:  sustained as to ¶ 7 as to the conversation with Fernandez. 

Prior Eggiman Declaration:  sustained as to ¶¶ 5, 7, 8, 9, 10, 12, and 13. 

 

Case Management 

 

Although summary judgment is being denied, it appears to the Court that there may be a 

significant prospect that at least a large part of this case could be disposed of by separate 

consideration of PacFin/Boomershine’s release defense.  If so, that could prevent the necessity 

of full-blown trial on the merits of the FAC’s numerous claims against PacFin/Boomershine.  

(Not to mention the effect it might have on settlement prospects.)  Accordingly, the parties 

should be prepared to discuss at a future CMC whether severance of the release issue for 

separate and earlier trial might be appropriate. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01096 
CASE NAME: KARSON VS. CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01096 
CASE NAME: KARSON VS. CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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 4.  TIME:  9:00   CASE#: MSC17-01096 
CASE NAME: KARSON VS. CONTRA COSTA COUNTY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01596 
CASE NAME: NELSON VS. RILEY 
SPECIALLY SET HEARING ON: COMPENSATION OF REFEREE & COUNSEL,  
APPORTIONMENT  /  SET BY COURT 
* TENTATIVE RULING: * 
 
The Court has considered the supplemental submissions of both sides, as well as the case law 
cited.  The Court largely agrees with plaintiffs as to their characterizations of defendants’ actions 
over the course of this case.  However, the Court also has in mind that since the case was 
transferred to this Department, defendant’s involvement (if not always quite technically accurate) 
has been useful in putting the brakes on what appears to have been something of a rush by 
plaintiffs to an insider deal to sell the property while shutting out potential other bidders.  Bearing 
all of this in mind and balancing the considerations against each other, the Court finds it 
appropriate to order that defendant shall pay $18,000 toward the common-benefit attorney fees 
incurred by plaintiff, to be taken out of defendant’s share in the sale.  This is in addition to prior 
discovery sanctions. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01800 
CASE NAME: FIRE INSURANCE EXCHANGE  VS.  GUMARO'S AUTO 
HEARING ON MOTION TO COMPEL DEPOSITION TESTIMONY OF WITNESS 
FILED BY GUMARO GOMEZ 
* TENTATIVE RULING: * 
 
Defendant’s motion to compel the appearance at deposition of third-party witness Hector 
Contreras is granted.  Contreras is ordered to appear for deposition at a date to be set by 
further notice from defendant’s counsel, but (absent agreement) no sooner than two weeks 
following service on Contreras of an Order After Hearing hereon.  Contreras is also ordered to 
pay sanctions of $1,500, to be paid to defendant’s counsel within 30 days of service of an Order 
After Hearing hereon. 
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 7.  TIME:  9:00   CASE#: MSC18-00242 
CASE NAME: MORENO-GIL VS. RAUDA 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY NESTLE WATERS NORTH AMERICA, INC. 
* TENTATIVE RULING: * 
 
This motion has been dropped by the moving party. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00242 
CASE NAME: MORENO-GIL VS. RAUDA 
HEARING ON MOTION TO COMPEL RESPONSE TO FORM INTERROGATORIES 
FILED BY NESTLE WATERS NORTH AMERICA, INC. 
* TENTATIVE RULING: * 
 
This motion has been dropped by the moving party. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00717 
CASE NAME: O'BRIEN VS. JARRARD 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Plaintiff filed a Second Amended Complaint on November 18, 2019.  The Motion for Judgment 
on the Pleadings directed toward the First Amended Complaint is denied as moot. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00199 
CASE NAME: ROSALES VS. SCHMIDT 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ELIZABETH SCHMIDT 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel discovery responses is granted.  Plaintiff must serve 

responses to defendant’s first set of form interrogatories and first set of document requests 

(both served on or about May 17, 2019), and first set of special interrogatories and second set 

of document requests (both served on or about July 5, 2019), without objections and with 

verifications, within 30 days following service of the Order After Hearing hereon.  Plaintiff 

must also produce all such documents within 35 days following service of the Order After 

Hearing hereon. 

Sanctions are awarded in the amount of $440, payable by plaintiffs to counsel for defendant 

within 30 days following service of the Order After Hearing hereon.  The Court understands from 

this week’s CMC that plaintiff may provide the ordered discovery this week.  Even if so, 

however, it remains the case that this motion was necessary to induce such compliance. 
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11.  TIME:  9:00   CASE#: MSC19-01160 
CASE NAME: DOE VS. GRACIE 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY PAULA RUSSELL 
* TENTATIVE RULING: * 
 
Defendant Russell’s Motion to Strike is denied. 
 
The complaint alleges that, because of jealousy and a desire to harm, Russell secretively and 
without consent took a picture of a private, sexually explicit photograph of plaintiff John Doe with 
a former lover, Jane Doe, distributed it to third parties, including at a martial arts academy, and 
told those third parties and others that Jane Doe is a slut, meaning unchaste.  These facts are 
sufficient to support a claim for punitive damages against defendant Russell for her personal 
actions even in the absence of her being responsible for the actions of defendant Cesar Gracie. 
The court rules as follows regarding the demurrers of defendant Russell:   
 

  

12.  TIME:  9:00   CASE#: MSC19-01160 
CASE NAME: DOE VS. GRACIE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY PAULA RUSSELL 
* TENTATIVE RULING: * 
 
The general demurrer to the First Cause of Action is overruled.  The special demurrer is 
sustained, with leave to amend.  (Code of Civil Procedure § 430.10(f).) 
 
The general and special demurrers to the Second Cause of Action are sustained, with leave to 
amend.  (Code of Civil Procedure § 430.10(e),(f).) 
 
The general demurrer to the Third Cause of Action is overruled. 
 
The demurrers to the Fourth Cause of Action are overruled. 
 
The demurrers to the Fifth Cause of Action are sustained, with leave to amend.  (Code of Civil 
Procedure § 430.10(e),(f).) 
 
Plaintiffs may file and serve a first amended complaint by December 20.  If they elect not to do 
so, Russell’s time to answer the surviving portions of the present complaint runs from that date. 
 
Background 
 
Plaintiff’s complaint alleges that defendant Paula Russell, a jealous lover of plaintiff John Doe, 
without consent, made a copy of a photograph of John Doe having sexual intercourse with a 
former lover, Jane Doe; distributed and made it public; defamed Jane Doe as a “slut”; and 
conspired with another defendant, Cesar Gracie, to invade the privacy of both plaintiffs and 
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further distribute the photograph. 
 

The complaint alleges five causes of action:  (1) Violation of Civil Code § 1708.85; (2) Invasion 
of Privacy by Public Disclosure of Private Facts: (3) Defamation; (4) Intentional Infliction of 
Emotional Distress; and (5) Conspiracy. 

 
Defendant Russell now demurs to all five causes of action. 

 
First Cause of Action, Violation of Civil Code § 1708.85: 
 
In pertinent part, Civil Code § 1708.85 provides:  “(a) A private cause of action lies against a 
person who intentionally distributes by any means a photograph, film, videotape, recording, or 
any other reproduction of another, without the other’s consent, if (1) the person knew that the 
other person had a reasonable expectation that the material would remain private, (2) the 
distributed material exposes an intimate body part of the other person, or shows the other 
person engaging in an act of intercourse, oral copulation, sodomy, or other act of sexual 
penetration, and (3) the other person suffers general or special damages as described in 
Section 48a.”  General damages are defined in section 48a (d) to mean “damages for loss of 
reputation, shame, mortification, and hurt feelings.”  Special damages are defined to mean 
damages that “plaintiff alleges and proves that he or she has suffered in respect to his or her 
property, business, trade, profession, or occupation.” 

 
To state a cause of action under § 1708.85, then, plaintiff has to allege that defendant Russell 
(1) intentionally (2) distributed images of plaintiffs engaging in intercourse, (3) without plaintiffs’ 
consent, (4) knowing that plaintiffs had a reasonable expectation that the material would remain 
private and (5) plaintiffs suffered general or special damages as described in § 48a.   

 
Russell argues that plaintiffs have failed sufficiently to allege “distribution” because in the 
context of this statute, “distribution” should mean what it does for the tort of public disclosure of 
private facts:  distribution to more than just a few people.  (See Hill v. National Collegiate 
Athletic Association (1994) 7 Cal.4th 1, 27; CACI 1801 (“In deciding whether [defendant] 
publicized the information, you should determine whether it was made public either by 
communicating it to the public at large or to so many people that the information was 
substantially certain to become public knowledge.”)  She provides no authority, however, that 
this is how the term should be defined for purposes of this statute. 

 
If distribution this extensive is required, one might well question why the Legislature thought it 
necessary to enact a special statute on the subject of publication of sexually explicit 
photographs.  The preexisting common law tort should have been good enough.   
 
The history of § 1708.85 states why the Legislature adopted that section and suggests the 
section supports liability without requiring the degree of publication required for the common law 
tort.  The court grants plaintiff’s Request for Judicial Notice of this history and also takes note of 
the statements made in 2014 Cal AB 2643.  The latter states that § 1708.85 was enacted to 
provide a specific civil right of action for conduct that was already criminal under Penal Code 
§ 647(j)(4).  Under § 647(j)(4), courts have held that the term “distributes” has an ordinary 
meaning and that the court is not required to give a jury instruction on its meaning.  It simply 
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means to give or deliver something to people.  (People v. Iniguez (2016) 247 Cal.App.4th Supp. 
1, 9.) 
 
If jurors are permitted to find a defendant criminally liable based upon their own lay sense of 
what it means to distribute private, sexually explicit images, and thus to conclude that it may 
mean distribution to only a few people and perhaps even to only a single person, they should 
certainly be permitted the same leeway when all that is at stake is civil liability based on the 
same circumstances and similar statutory language.  The court concludes there is no 
requirement under this specially enacted revenge porn statute, § 1708.85, that the material be 
“widely published”, as there is to impose liability for the tort of public disclosure of private facts.  
(See Hill, 7 Cal.4th at 27.)   
 
Here, the complaint alleges a conspiracy between defendant Russell and the Gracie defendants 
and alleges distribution: from defendant Russell to defendant Cesar Gracie at a dinner gathering 
in February 2019 (¶ 30); by Cesar Gracie to Jane Doe’s ex-husband’s brother in February or 
March 2019 (¶ 32); by Cesar to Jane Doe’s ex-husband and ex-husband’s sister in February or 
March 2019 (¶ 34); by Cesar to Rose Gracie in February or March 2019 (¶ 35); by Russell to 
individuals at Cesar Gracie’s martial arts academy in March 2019 (¶ 62); and by Russell or the 
Gracies to various parties, including members of the Martial Arts community in Brazil, by posting 
the photo on a Whats App Message, presumably in March or April 2019. (¶ 37, 38.)   

 
Russell argues that all of this merely amounts to an allegation that she distributed the 
photograph once, to a single person, defendant Cesar Gracie; and that Gracie did all the further 
distribution.  However, that argument ignores the allegation of ¶ 37 that “defendants, or some of 
them” posted copies of the photograph in WhatsApp messages addressed to various third 
parties including members of the Martial Arts community in Brazil and the allegation in ¶ 62 that 
Russell distributed it to people at Cesar Gracie’s martial arts academy.   
 
The court concludes that the complaint alleges sufficient distribution under § 1708.85 for 
pleading purposes, even if none of the actions of defendant Cesar Gracie are attributable to 
Russell.  Thus, the general demurrer is overruled. 
 
However, the complaint is still uncertain because it pleads as though defendant Russell is liable 
not only for her own acts but those of the Gracie defendants, without alleging a basis for this.  
The two most obvious bases are if all defendants are agents or co-conspirators of one another; 
or, possibly, if there are facts that made it particularly foreseeable that defendant Cesar Gracie 
would engage in further distribution once defendant Russell distributed the photograph to him.  
The complaint does allege a conspiracy, but it does not do so until the Fifth Cause of Action, 
and the allegations of that cause of action are not incorporated into the rest of the complaint.  
Further, there is no other preliminary vicarious liability allegation in the early portion of the 
complaint or any facts to suggest that defendant Russell knew that defendant Cesar Gracie 
would engage in further distribution once she distributed the photograph to him.  Thus, the 
special demurrer is sustained, with leave to amend. 

 
Russell also argues that the complaint fails to allege Russell that knew plaintiff had a reasonable 
expectation that the photograph would remain private.  The court disagrees.  The allegations 
concerning the nature of the photograph, that Russell obtained it without plaintiffs’ consent and 
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while plaintiff John Doe was sleeping, and that “defendants knew that plaintiffs had a reasonable 
expectation of privacy in the Private Photograph” (¶ 66) are sufficient.  Even assuming this last 
allegation is only a legal conclusion, the first two facts, coupled with the allegation that the 
photograph was created in a private place and was not intended for public use, are sufficient.  
(See ¶ 67.) 

 
Based on the theory that the complaint alleges that Russell distributed the photograph only to 
defendant Cesar Gracie, Russell also argues that the complaint alleges no damages caused by 
that single distribution.  However, as noted above, the complaint alleges that Russell engaged in 
more than one distribution.  (See ¶ 62.)  How many more will be clarified if plaintiffs amend to 
make clear whether Russell is liable for Cesar Gracie’s distributions.  That will also give more 
clarity to the extent of the damages.  But the current damages allegation is sufficient even if 
plaintiffs elect not to amend.  (See ¶ 62, 68.)    
 
Second Cause of Action, Public Disclosure of Private Facts:  
 
This cause of action requires that the disclosure be widely published.  (Hill, 7 Cal.4th at 27.)   
For the reasons stated above, in its current form, the complaint alleges distribution by Russell 
only to Cesar Gracie and to an unspecified number of individuals at his martial arts academy.  
Therefore, the general and special demurrers are sustained, with leave to amend.  (Code of 
Civil Procedure § 430.10(e),(f).)  By themselves, these two disclosures, at least as described, do 
not reflect that Russell “widely” published the photograph. 
 
On the other hand, the court rejects Russell’s argument that the complaint fails to show that the 
material published was not of legitimate public concern.  (See Shulman v. Group W Productions, 
Inc. (1998) 18 Cal.4th 200, 214.)  The court is unpersuaded that an image of Jane Doe’s sexual 
intercourse with John Doe is a matter of legitimate public concern.  Russell cites no authority in 
support of that argument on the facts of this case. 
 
Third Cause of Action, Defamation: 
 
Russell argues that this count fails to state a cause of action by Jane Doe because the 
statement that Doe was a “slut” is an opinion and does not imply a provably false fact; and also 
that the count fails to allege any damages. 
 
Civil Code § 46 defines slander as a “false and unprivileged publication, orally uttered ... which 
(4) Imputes to [a person] a want of chastity.”  Jane Doe alleges that the people who heard the 
statement that she is a “slut” understood it to mean she is a woman who lacks chastity.  (¶ 85.)   
 
That it is listed in § 46 shows that “want of chastity” is considered by the Legislature both to 
warrant the recovery of presumed damages and to involve a statement of fact.  (Schomer v. 
Smidt (1980) 113 Cal.App.3d 828, 833-834, overruled on other grounds in Miller v. Nestande 
(1987) 192 Cal.App.3d 191 n.7; see Weller v. ABC (1991) 232 Cal.App.3d 991, 1014.)  If it 
would not be listed there if the Legislature considered it merely opinion.  Further, a “slut” refers 
to a woman who is promiscuous, that is, who has many sexual partners.  Whether Jane Doe is 
that kind of woman would be provably false.   
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   11/22/19 

 
 

- 13 - 

In addition, because the defamatory statement here supports presumed damages, no damages 
must be alleged.  However, in any event damages have been alleged, in ¶ 87.  
 
The demurrer to this cause of action is overruled.   
 
Fourth Cause of Action, IIED: 
 
Russell argues that this count fails to state a cause of action because it fails to allege that 
distributing the photograph or making statements that plaintiff is a “slut” was designed or likely to 
cause severe emotional distress.  The court disagrees.  The complaint alleges it was.  (See 
¶¶ 28, 89.) 
 
Russell also argues that the complaint fails to allege severe emotional distress caused by the 
several actions that Russell engaged in alone.  However, the complaint sufficiently alleges this 
even as to this limited number of actions.  (See ¶ 91, 91.)   
 
Therefore, the demurrers to this cause of action are overruled. 
 
Fifth Cause of Action, Conspiracy: 
 
Russell argue this count fails to state a cause of action because there is no cause of action for 
conspiracy, only a cause of action for conspiracy to commit a wrongful act, and the complaint 
fails to allege an agreement between Russell and anyone to commit a wrongful act. 
 
While it is a close question, the court concludes that the allegations of the complaint are 
insufficient.  Paragraph 1 alleges that there was a “coordinated effort” by defendants to destroy 
plaintiffs’ reputation.  Paragraph 97 alleges that Russell was aware of Cesar’s plans to further 
distribute the photograph.  Russell agreed with Cesar’s planned conduct.  However, none of 
these paragraphs actually alleges that Russell and Cesar made an agreement between 
themselves to engage in this conduct.   
 
Therefore, the general and special demurrers to this cause of action are sustained, with leave 
to amend. 
 
Defendant’s request for judicial notice is denied as unnecessary. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01170 
CASE NAME: SIMON VS. STARBUCKS CORPORATION 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY PROCEEDINGS 
FILED BY STARBUCKS CORPORATION, JENNIFER MEZA, NICK BOTSFORD 
* TENTATIVE RULING: * 
 
The Court continues this motion to December 6, 2019 at 9:00 a.m. 
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14.  TIME:  9:00   CASE#: MSC19-01470 
CASE NAME: HESSE VS. AUDRETSCH 
HEARING ON MOTION FOR TRIAL PREFERENCE PER CCP 36 
FILED BY SUSAN HESSE 
* TENTATIVE RULING: * 
 
The motion for trial preference is denied.  Plaintiff attempts no showing that her health “is such 
that a preference is necessary to prevent prejudicing [her] interest in the litigation”, Code of Civil 
Procedure § 36(a)(2). 
 

  

15.  TIME:  9:00   CASE#: MSC19-01489 
CASE NAME: CM NELSON FAMILY TRUST  VS.  PHILLIPS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY MONALIZA PHILLIPS, et al. 
* TENTATIVE RULING: * 
 
Defendants demur to plaintiff’s complaint.  The demurrer is sustained with leave to amend.  
A first amended complaint may be filed and served by December 20. 
 
Plaintiff’s theories are a bit confusing and rather poorly supported by insufficient detail in her 
allegations.  The closest plaintiff appears to come to a viable claim is the suggestion that 
defendant realtors were (perhaps) colluding with a third-party buyer, Crowder, to arrange to 
profit at their client’s expense by putting the property into foreclosure, buying it out, and selling it 
at a substantial profit.  But that theory is found in the present complaint only between the lines, 
with insufficient allegations as to (for example) whether Crowder would have been willing to buy 
the property before foreclosure, and what was or wasn’t discussed or agreed between him and 
defendants.  (Further, if plaintiff’s theory is really one of realtors conspiring against their client, 
one wonders why the only causes of action asserted are all negligence-based.) 
 
Beyond that, plaintiff’s theories as to the realtors’ misfeasance or malfeasance are asserted only 
conclusorily, if at all, without factual allegations to support them.  For example, plaintiff asserts 
that defendants negligently advised her about whether to put the property in the name of the 
trust.  But the complaint says nothing about why the advice was negligent or incorrect, and gives 
no hint as to how, if at all, the advice caused plaintiff any harm.  (Without more detail, moreover, 
the Court is not at all convinced that this could constitute the “unlicensed practice of law”, as the 
complaint asserts.)  Similarly, the complaint includes a claim for negligent misrepresentation, but 
identifies no misrepresentation of fact. 
 
Defendants want to go further, arguing that the complaint shows that the harm to plaintiff was 
entirely of her own making because it was she who decided to turn down the $460,000 offer.  
So it was; but that leaves unaddressed the allegation that it was defendants, not plaintiff, who 
“unilaterally” took down the listing on the property with no counter-offer to the prospective 
purchaser.  There is no allegation, however, that plaintiff sought to make a counter-offer or 
would have been willing to make one. 
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Defendants also seek to make something of the fact that plaintiff was herself a licensed realtor.  
(The two sources defendants cite for that fact don’t establish it, but plaintiff’s opposition brief 
admits it to be true.)  But so what?  That may turn out to be a telling point at trial on such issues 
as the reasonableness of reliance and so on, but it hardly establishes any defense at the 
pleading stage.  Nor does the Court see that these defendants are in a position to defend 
themselves on the basis that plaintiff was not diligently performing her fiduciary duty to third 
parties, such as the trust or estate beneficiaries. 
 
The bottom line is that the complaint is inadequate, but it remains to be seen whether and how 
plaintiff may be able to amend it to state viable claims. 
 
Defendants’ request for judicial notice is granted as to items 1 and 2, but denied as to item 3.  
Also, it is not tabbed as required by Local Rules and the CRC. 
 

  

16.  TIME:  9:00   CASE#: MSC19-01489 
CASE NAME: CM NELSON FAMILY TRUST  VS.  PHILLIPS 
HEARING ON MOTION TO RECLASSIFY CASE FROM UNLIMITED TO LIMITED 
FILED BY MONALIZA PHILLIPS, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to reclassify the case as limited is denied.  At present we don’t even know 
exactly what plaintiff’s claims will turn out to be (see Line 15).  But defendants’ unsupported 
assertion that the case can’t be worth more than $10,000 appears at this juncture to be little 
more than bluster. 
 

  

17.  TIME:  9:00   CASE#: MSC19-01489 
CASE NAME: CM NELSON FAMILY TRUST  VS.  PHILLIPS 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY MONALIZA PHILLIPS, et al. 
 * TENTATIVE RULING: * 
 
The motion to strike is moot for the time being in light of the sustaining of the demurrer 
(Line 15).  It does not appear, however, that the present complaint articulates any viable basis 
for awarding attorney fees. 
 

  

18.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR AWARD OF ATTORNEYS FEES AND COSTS ON APPEAL 
FILED BY I80 PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
See Line 20. 
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19.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR ATTORNEYS' FEES AND LEGAL COSTS 
FILED BY STEPHEN POWER, ELAINE POWER, JACOB POWER 
* TENTATIVE RULING: * 
 
See Line 20. 
 

 

20.  TIME:  9:00   CASE#: MSN17-1380 
CASE NAME: LERNER VS. POWER 
HEARING ON MOTION FOR ATTORNEYS' FEES AND LEGAL COSTS 
FILED BY CARIN SALTER, JENNIFER SEGAL 
* TENTATIVE RULING: * 
 
This Court previously granted judgment for all respondents against petitioner Lerner, and 
awarded attorney fees to respondents based on an attorney fee clause in their contract.  
Lerner appealed that judgment, and the court of appeal affirmed in all respects. 
 
Respondents now move for their attorney fees incurred on appeal and on the present motions.  
(Lines 18, 19, and 20 are the parallel motions of different sets of respondents.)  All three 
motions are granted, though with a minor modification. 
 
Lerner concedes that all respondents are entitled to their fees as prevailing parties.  He files a 
single six-page opposition to all three motions, contending (1) that the hourly rates of Salter’s 
and Segal’s attorneys are too high, and (2) that there was no need for any effort by the 
attorneys for the Powers or 180 Properties.  The Court rejects both contentions. 
 
The motions are therefore granted in full, except that the Court disallows fees anticipated for 
attending the hearing on these motions unless and until it is known that such fees will be 
incurred.  Those amounts are $2,100 for Salter and Segal; $950 for the Powers; and $890 for 
180 Properties. 
 
The Court also notes that the Forbes declaration does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and comply 
with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 
As for the Cialone declaration, the filed original is properly tabbed, but the courtesy copy is not.  
Of course neither a courtesy copy, nor a tabbed courtesy copy, is required.  But the Court 
observes that providing an untabbed courtesy copy, especially of a two-inch-thick filing, pretty 
much defeats the purpose of providing a courtesy copy at all, as it effectively requires the Court 
to use the tabbed original. 
 

 
ADD-ON 
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21.  TIME:  9:05  CASE#: MSC19-01462 
CASE NAME: BUNAC VS. MADRIAGA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CLEO MADRIAGA, RYAN MADRIAGA 
* TENTATIVE RULING: * 
 
Defendants Cleo and Ryan Madriaga demur to most, though not all, of the causes of action 
against them in plaintiffs’ first amended complaint (FAC).  The demurrer is sustained without 
leave to amend as to the 15th cause of action (fraudulent transfer), and sustained with leave 
to amend as to the 16th cause of action (common count).  It is otherwise overruled. 
 
Plaintiffs may file and serve a second amended complaint by December 20, amending as to the 
common count and/or as to any claim based on the $43,000 loan.  If they elect not to do so, 
defendants’ time to answer the remaining portions of the FAC will run from that date. 
 
This is a family dispute over a common residence.  Plaintiffs are the parents of defendant Cleo 
Madriaga; Ryan is Cleo’s husband.  Plaintiffs purchased a large house in Brentwood in 2017, 
and the Madriagas have been living with plaintiffs in that house.  Cleo, a licensed realtor, 
represented her parents in the 2017 purchase.  None of the causes of action, however, arises 
from the 2017 transaction. 
 
The FAC arises instead from a refinance transaction in 2019.  In a small nutshell, plaintiffs 
contend that plaintiffs needed a refi to pay off a tax bill, but could not get the refi loan on their 
own because they are on fixed incomes.  They asked Cleo to co-sign the refinanced debt.  Cleo 
represented her parents in arranging the refi, including in determining the manner in which she 
would be put on title to accomplish the refi.  Plaintiffs allege that Cleo, using her realty expertise 
and her undue influence over them as their daughter, arranged the form of title transfer in a way 
that was unfairly advantageous to herself and her husband, while misrepresenting to plaintiffs 
what was being done and why it was supposedly necessary. 
 

The Fraud-Based Causes of Action 
 
Most of the challenged causes of action can be dealt with together, because they overlap 
substantially and to a large extent are a matter of different technical labels for more or less the 
same set of operative factual allegations.  Defendants assert that the FAC is demurrable 
because it fails to allege the facts of fraud with sufficient particularity.  On the contrary, by and 
large it is defendants’ demurrer that is insufficiently particular in spelling out exactly what is 
supposed to be wrong with plaintiffs’ claims. 
 
Taking these several causes of action together, therefore, the story they allege is this.  Plaintiffs 
apparently concede that it was necessary for Cleo to be on the title to the house in some form in 
order for her to co-sign for the refi loan.  They contend, however, that that need could have been 
satisfied by adding Cleo as a tenant in common with a small percentage interest, and without 
putting Ryan on the title.  Instead, Cleo arranged for the new title to provide that Cleo and Ryan 
would be joint tenants, with an effective 50% interest.  Plaintiffs contend that this was contrary to 
their expressed intentions, because Cleo has two siblings who were intended to share equally in 
the inheritance.  Further, as joint tenants rather than tenants in common, Cleo and Ryan would 
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end up inheriting 100% of the house upon plaintiffs’ deaths.  Cleo arranged for the title 
documents to recite, falsely, that the transaction was a bona fide gift for no consideration.  
Moreover, Cleo committed promissory fraud in two respects – by promising to give plaintiffs a 
quitclaim deed once the refi went through, and by promising to repay her personal debt of 
$6,144 that had to be paid out of the refi proceeds for the refi to clear – in both cases, the FAC 
alleges, with no intention to perform her promises. 
 
Defendants attack several of these causes of action, particularly the 4th (breach of fiduciary 
duty) and the 14th (constructive fraud), on the basis that Cleo bore no fiduciary duty to her 
parents in the 2019 refi transaction.  They acknowledge that as the broker she owed a fiduciary 
duty as to the 2017 purchase.  As for the 2019 refi, however, they say she was involved only in 
becoming personally liable as a co-signer.  The argument understates the FAC’s allegations as 
to the scope and nature of Cleo’s involvement in the refi transaction.  The FAC alleges that 
Cleo, whether or not formally acting as a licensed broker, was effectively acting as the agent for 
her parents in arranging the details of the refi, and in particular the manner in which title was to 
be taken, using her professional knowledge.  This is sufficient for pleading purposes. 
 
As for the rest, plaintiffs’ overlapping theories of fraud are sufficient to support the 5th, 6th, 7th, 
and 8th causes of action, all asserting variations on the theme of fraud.  Cleo’s statement to her 
parents that it was necessary for her and Ryan to be on title as joint tenants is alleged to have 
been a misrepresentation as to what was really necessary.  Conversely, Cleo is accused of 
concealment in not disclosing that other forms of title, less harmful to plaintiffs’ interests, would 
also have sufficed.  And as noted, the FAC asserts two forms of promissory fraud, as to the 
quitclaim deed and the $6,144 debt. 
 
Finally, defendants correctly note that the 10th (civil conspiracy), 11th (financial elder abuse), 
and 13th (§ 17200) causes of action are essentially derivative of the primary fraud allegations; 
hence, they argue, those causes of action should fail because the fraud claims fail.  But if the 
fraud claims don’t fail, neither do these.  Defendants state no separate bases for demurrer to 
these causes of action. 
 

Fraudulent Transfer 
 
The 15th cause of action, for fraudulent transfer, alleges that the Madriagas received certain 
money from plaintiffs in the form of a $43,000 loan from them (funded out of the refi proceeds), 
and that some $21,300 of this money was then paid to defendant Seecon as a down payment 
on purchase of another property.  But first, the FAC does not allege any basis on which the 
$43,000 loan to the Madriagas was itself wrongful.  It suggests conclusorily that this might 
constitute elder abuse through undue influence, but there are no sufficiently detailed allegations 
to that effect. 
 
Assuming that such detailed allegations could be added by amendment, however, that still 
wouldn’t establish a fraudulent transfer claim as to the payment to Seecon.  The FAC alleges 
that Seecon is a “good faith seller of real property” (FAC ¶ 136).  That undermines the allegation 
that any transfer of money to Seecon by the Madriagas was fraudulent in any sense that would 
entitle plaintiffs to get the money back from Seecon, a good-faith transferee in what appears to 
have been a legitimate transaction between the Madriagas and Seecon.  The only thing alleged 
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to have been wrong with that transaction is the suggestion that the Madriagas got the money for 
it by improper means.  Plaintiffs assert no theory, however, as to why that’s Seecon’s problem. 
 
In any event, it appears that this cause of action is moot anyway.  Seecon has filed a cross-
complaint in interpleader, alleging that the Madriagas failed to qualify for a loan and hence their 
down payment is refundable; Seecon interpleads the funds in question. 
 

Common Count 
 
Finally, the 16th cause of action alleges that plaintiffs allowed the Madriagas to use their Toyota, 
and asks for fair-rental-value reimbursement for that use.  But the FAC alleges nothing like any 
agreement among the parties that there should be any compensation for use of the vehicle.  
One would not ordinarily expect that close relatives, living in a common household, would be 
charging each other money for use of a vehicle, absent any agreement to that effect.  If plaintiffs 
have any basis for alleging such an agreement, they may add it by amendment. 
 

 

 


